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The right jury charge can make the difference
between conviction and acquittal. Take, as a basic
example, a criminal securities fraud case in which

the government has alleged that a defendant employed
in a large organization made misleading statements
about the company’s performance in financial state-
ments. The defendant contends that although he partic-

ipated in drafting the documents,
he did not have final control over
the statements. Under the
Supreme Court’s recent decision
in Janus Capital Group Inc. v. First
Derivative Traders, only “the per-
son or entity with ultimate
authority over the statement,
including its content and whether
and how to communicate it” is the
maker of a statement for purposes
of primary liability under the
securities laws.1 Most model or
pattern securities fraud instruc-
tions do not account for or
address the Janus ruling.
Proposing and advocating for an
instruction that incorporates
Janus could provide the jury with
a reason to acquit.

This article discusses six key
issues where the court’s instruc-
tions to the jury can truly affect
the outcome of the case and
where there is much room for
advocacy. The first three — rea-
sonable doubt, willful blindness,
and venue — are common to
white collar cases and to criminal
cases in general. As a result, courts
often propose to give their stan-
dard instructions. But there is a
strong basis to propose instruc-
tions that may be more advanta-
geous to the defense and can help
make the difference between con-
viction and acquittal. The last
three concern instructions in sub-
stantive areas of white collar law
— securities fraud, tax evasion,
and antitrust. These areas high-
light that where the law is still

developing, model or pattern jury instructions may not
reflect the latest precedent, and often there are signifi-
cant open issues that can, in appropriate cases, be pur-
sued to the defense’s advantage.

Jury instructions are an extremely effective way
for defense counsel to present their theory of the case
and law. The right charge can focus the jury and
require it to confront directly whether the government
has met its burden of proof on key defense issues.
Proposing and advocating for clear and fair instruc-
tions in the trial court is thus critical, particularly in
areas such as those discussed below, where courts are
reluctant to reverse convictions on the basis of erro-
neous instructions. 

Reasonable Doubt
“Proof beyond a reasonable doubt” is a concept

fundamental to the American criminal justice system. A
clear instruction that requires jurors to reach the con-
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stitutionally required “subjective state
of certitude” or “near certitude” neces-
sary for conviction can anchor the jury
in its deliberations and force the jury to
answer squarely whether the govern-
ment has met its heavy burden of prov-
ing guilt beyond a reasonable doubt.2 It
is remarkable, then, that there is no
standard federal jury instruction estab-
lished in the case law.

In many circuits, trial courts do not
instruct jurors that they must reach a
subjective state of certitude to convict.
Instead, they use a “hesitate to act” for-
mulation.3 This formulation is poten-
tially ambiguous and may trivialize the
key decision facing jurors. Other cir-
cuits have approved instructions that
define reasonable doubt in a way that
can lower or shift the burden of proof
required for conviction. And surpris-
ingly, given how fundamental the bur-
den of proof is to deliberations, there
remains a circuit split over whether rea-
sonable doubt should even be defined
for the jury.4

The potpourri of reasonable doubt
instructions and the circuit split stem
from the Supreme Court’s failure to
provide clear guidance. Indeed, not
until 1970, in In re Winship, did the
Supreme Court explicitly hold that the
due process clause of the Fifth and
Fourteenth Amendments “protects the
accused against conviction except upon
proof beyond a reasonable doubt of
every fact necessary to constitute the
crime with which he is charged.”5 The
Court recognized that the reasonable
doubt standard was “indispensable”
because it “impresses on the trier of
fact the necessity of reaching a subjec-
tive state of certitude of the facts in
issue,” and is thus “a prime instrument
for reducing the risk of convictions
resting on factual error.”6 But Winship
was an appeal from a bench trial, and
the Supreme Court did not address the
particulars of instructing the jury on
this constitutionally required burden
of proof.

The Supreme Court addressed rea-
sonable doubt again in 1994 in Victor v.
Nebraska.7 Unfortunately, however, the
Court again left trial courts without
clear guidance about whether or how to
instruct juries on the standard.8 In dic-
tum, the Court went so far as to state
that “the Constitution neither prohibits
trial courts from defining reasonable
doubt nor requires them to do so as a
matter of course.”9

But helpful for the defense is
Justice Ginsburg’s concurrence, which
advocates for defining reasonable doubt

for the jury.10 Justice Ginsburg acknowl-
edged that certain formulations of the
reasonable doubt standard can be con-
fusing and unhelpful, including the
“hesitate to act” analogy that many cir-
cuits still use: “a doubt that would cause
a reasonable person to hesitate to act in
a matter of importance in his or her
personal life.”11 That analogy, as Second
Circuit Judge Jon Newman has astutely
observed, can be beset by ambiguity: 

If the jurors encounter a doubt
that would cause them to “hes-
itate to act in a matter of
importance,” what are they to
do then? Should they decline
to convict because they have
reached a point of hesitation,
or should they simply hesitate,
then ask themselves whether
in their own private matters,
they would resolve the doubt
in favor of action, and if so,
continue on to convict?12

Justice Ginsburg noted that other
reasonable doubt instructions have
additional shortcomings, such as
“uninstructive circularity”: “Jury com-
prehension is scarcely advanced when a
court ‘defines’ reasonable doubt as
‘doubt … that is reasonable.’”13

Justice Ginsburg recognized that
difficulties in defining reasonable
doubt have led some courts to question
the usefulness of any reasonable doubt
instruction.14 But she refused to accept
those difficulties as a reason not to give
a definition. Justice Ginsburg’s
approach has to be the right one. The
concept clearly is not self-defining;
even courts define it inconsistently. And
studies confirm that when jurors are
not given a definition, they “are often
confused about the meaning of reason-
able doubt.”15 That confusion can lead
jurors to apply a lower standard of
proof than the constitutionally
required “subjective state of certitude”
or “near certitude.”16

Defense counsel might consider
proposing the Federal Judicial Center’s
(FJC) pattern instruction on reasonable
doubt, which Justice Ginsburg high-
lighted in Victor.17 This instruction does
away with the “hesitate to act” analogy
and instead focuses on whether the
government has met its burden of
proof: “Proof beyond a reasonable
doubt is proof that leaves you firmly
convinced of the defendant’s guilt.”18

The “firmly convinced” standard, which
certain circuits have approved, more
accurately reflects the state of certainty

required to find a defendant guilty.19

The FJC’s pattern instruction,
however, is not perfect. The last two
sentences state: “If, based on your con-
sideration of the evidence, you are
firmly convinced that the defendant is
guilty of the crime charged, you must
find him guilty. If on the other hand,
you think there is a real possibility that
he is not guilty, you must give him the
benefit of the doubt and find him not
guilty.” Several circuits and commenta-
tors have expressed concern that the
phrase “a real possibility” could suggest
that the defendant must make a show-
ing that he or she is not guilty, thereby
impermissibly shifting the burden of
proof to the defense.20 The Supreme
Court of New Jersey has adopted a
modified version of the FJC instruction
that eliminates this issue: “If, based on
your consideration of the evidence, you
are firmly convinced that the defendant
is guilty of the crime charged, you must
find him guilty. If, on the other hand,
you are not firmly convinced of defen-
dant’s guilt, you must give defendant
the benefit of the doubt and find him
not guilty.”21

Because the Supreme Court’s deci-
sion in Victor effectively held that prob-
lematic words or definitions in a rea-
sonable doubt charge can be neutral-
ized by words or phrases that preclude
the jury from requiring more than a
reasonable doubt to acquit, it is unlikely
that a reasonable doubt charge will pro-
vide grounds for reversal of a guilty ver-
dict on appeal.22 Advocating for a
charge that focuses on the government’s
burden and instructs the jury that it
cannot convict unless it is firmly con-
vinced of the defendant’s guilt thus can
be critical. It may help secure an acquit-
tal in the first instance.

Willful Blindness 
In May 2011, the Supreme Court

issued a decision in a patent case,
Global-Tech Appliances Inc. v. SEB
S.A.,23 which changed the contours of
the willful blindness doctrine — also
known as “conscious avoidance,” “delib-
erate ignorance,” or the “ostrich”
instruction. The doctrine relieves a
party from establishing a defendant’s
“actual knowledge” of wrongdoing.
Instead, it allows the court to instruct
the jury that a party can prove “knowl-
edge” by showing that a defendant
actively avoided learning a fact. The
decision in Global-Tech has caught the
attention of the criminal bar because it
raises significant questions regarding
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when — if ever — courts should give a
willful blindness instruction in a crimi-
nal case requiring proof of knowledge,
and how any such instruction should be
worded. These questions are particular-
ly important for white collar cases in
which a defendant’s knowledge and
state of mind are often central. Indeed,
willful blindness instructions have
played a prominent role in many recent
high-profile white collar prosecutions,
including the trials of Jeffrey Skilling,
Kenneth Lay, Bernard Ebbers, and
Conrad Black.

In Global-Tech, the Court was
asked to rule upon the level of knowl-
edge required to prove a claim for active
inducement under the patent law. The
Court held that a plaintiff must prove
that the defendant had “knowledge”
that the induced acts constituted patent
infringement, but that a plaintiff did
not need to prove that the defendant
had actual knowledge. Instead, the
“knowledge” requirement could be sat-
isfied by a showing that the defendant
“willfully blinded itself to the infring-
ing nature” of the conduct it encour-
aged.24 To support its conclusion that
“willfulness blindness” could substitute
for actual knowledge, the Court turned
to the criminal law. According to the
majority, although many criminal
statutes require proof that a defendant
acted knowingly or willfully, many
courts have “fully embraced willful
blindness,” holding that defendants
could not escape liability “by deliber-
ately shielding themselves from clear
evidence of critical facts that are
strongly suggested by the circum-
stances.”25 Based on what the Court
viewed as “its wide acceptance in the
Federal Judiciary,” the Court saw no
reason to confine the doctrine to crim-
inal actions.26

Justice Anthony Kennedy’s dissent
strongly criticized the majority’s rea-
soning and its suggestion that willful
blindness can appropriately satisfy the
mental state requirement in “all federal
criminal cases involving knowledge.”27

As Judge Kennedy pointed out, the
Supreme Court had “never before held
that willful blindness can substitute for
a statutory requirement of knowl-
edge.”28 And he questioned the majori-
ty’s “mistaken step” of sanctioning the
substitution of one distinct mental state
for another.29

The majority’s opinion in Global-
Tech also overstates the federal judicia-
ry’s embrace of the willful blindness
doctrine. Although the courts of
appeals have upheld willful blindness

instructions, many have also held that
the instruction should rarely be given.30

These courts recognize that by allowing
a jury to convict without finding that
the defendant had actual knowledge of
illegal conduct, the willful blindness
doctrine endangers the fundamental
principle that criminal mens rea is nec-
essary for conviction. Justice Kennedy’s
dissents in Global-Tech and Jewell, dis-
cussed in note 29, along with appellate
decisions that are critical of the doc-
trine, support an objection to a willful
blindness instruction, particularly
when knowledge is a statutory element
of the relevant offense.31

Tax prosecutions provide a partic-
ularly compelling opportunity for chal-
lenging the instruction. Under Cheek v.
United States, the government must
prove beyond a reasonable doubt that a
defendant committed a “voluntary,
intentional violation of a known legal
duty.”32 A willful blindness instruction
is inconsistent with the requirement
that the government prove that a defen-
dant had actual knowledge that his con-
duct violated the tax laws.

Defense counsel can also object to
a willful blindness instruction on the
ground that the evidence does not sup-
port giving the instruction. Although
the government has the burden to
prove willful blindness, just as it has
the burden to prove knowledge,33 the
doctrine clearly makes it easier for the
government to prove a defendant’s
knowledge beyond a reasonable doubt.
Therefore, the government often seeks
a willful blindness instruction even
when the government’s entire theory of
guilt is based on the defendant’s actual
knowledge or when there is no evi-
dence that the defendant took steps to
avoid learning the truth.34 But courts
have held that there must be some
actual evidence of “willful blindness”
before the instruction is properly given
— that is, the government must estab-
lish an appropriate factual predicate
for the instruction.35 (Unfortunately,
however, the courts of appeals have
often excused improper willful blind-
ness instructions as harmless error. A
trial court ruling that the requisite fac-
tual predicate has not been laid thus
can be critical.)36

The upside about Global-Tech is
that it strengthened the test that juries
should apply when such an instruction
is given. Previously, courts instructed
the jury that the knowledge element
could be satisfied by proof that the
defendant “deliberately closed his eyes
to what would otherwise have been

obvious to him,”37 or if a defendant
“deliberately and consciously avoided
confirming [the] fact.”38 But under
Global-Tech, willful blindness can sub-
stitute for actual knowledge only if the
defendant (1) “subjectively believe[s]
that there is a high probability that a
fact exists” and (2) “take[s] deliberate
actions to avoid learning of that fact.”39

In other words, the government must
show that the defendant took an affir-
mative step to avoid learning a fact that
he believed had a high probability of
existing.

Recently, the Fifth Circuit in United
States v. Brooks held that its pre-Global
Tech pattern instruction, which
instructs the jury that it “may find that
defendant had knowledge of a fact if
you find that the defendant deliberately
closed his eyes to what would otherwise
have been obvious to him,” was suffi-
cient to meet the Global-Tech stan-
dard.40 Although the court admitted
that the instruction did not use the
same language as in Global-Tech, it con-
cluded that “the same meaning is con-
veyed.”41 But there is a significant differ-
ence between deliberately closing one’s
eyes and taking deliberate actions to
avoid learning a fact. Closing one’s eyes
amounts to inaction. Taking deliberate
actions to avoid learning a fact requires
an affirmative act.42 Although most pat-
tern jury instructions, like the Fifth
Circuit’s, have not yet been revised to
account for Global-Tech’s subjective
belief and active avoidance require-
ments, despite the Fifth Circuit’s deci-
sion in Brooks, they should be explicitly
part of any instruction.43

Global-Tech’s distinction between
willful blindness and recklessness or
negligence is also worth emphasizing. A
powerful and persistent criticism of the
willful blindness instruction is that it
creates the risk that a jury will convict
based on reckless or even negligent
conduct when intentional or knowing
conduct is actually required.44 Global-
Tech explicitly distinguishes a willfully
blind defendant “who takes deliberate
actions to avoid confirming a high
probability of wrongdoing and who can
almost be said to have actually known
the critical facts” from a “reckless
defendant … who merely knows of a
substantial and unjustified risk of such
wrongdoing,” and a “negligent defen-
dant … who should have known of a
similar risk but, in fact, did not.”45

Where an instruction is given, incorpo-
ration of language emphasizing that
recklessness and negligence are insuffi-
cient to establish knowledge is essential.
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Venue 

The Constitution of the United
States twice guarantees to every defen-
dant in a criminal case the right to be
tried in the state and district where the
alleged offenses were committed.46

Proper venue thus is not simply a mat-
ter of formal legal procedure; it is a
constitutional right.47 Some criminal
statutes, like the securities fraud statute,
specify how to determine proper
venue.48 When the statutes do not,
“[t]he locus delicti must be determined
from the nature of the crime alleged
and the location of the act or acts con-
stituting it.”49

It cannot be assumed that the gov-
ernment has met its burden of proving
venue to the jury, particularly nowadays
where prosecutions can involve com-
plex financial transactions that touch
upon various districts in preparatory or
ancillary ways or where the focus is on
the foreign actions of foreign defen-
dants. For example, in 2011, the Second
Circuit, in United States v. Tolov, vacat-
ed a securities fraud conviction for lack
of proper venue.50 The defendant had
taken flights from JFK airport, in the
Eastern District of New York, to meet
with investors to whom he allegedly
made material misstatements. The
court held that the defendant’s contact
with the Eastern District was insuffi-
cient under the relevant securities fraud
statute, which required trial “where any
act or transaction constituting the viola-
tion occurred.” 51 As the Second Circuit
put it, “catching flights” were, at most,
acts preparatory to the crime.52

Venue was also a hotly contested
issue in the recent high-profile prosecu-
tion of John Edwards, whom the gov-
ernment charged in the Middle District
of North Carolina with violating cam-
paign finance laws.53 Edwards argued
throughout that venue was not proper
for certain substantive counts where the
government neither alleged nor proved
that he accepted illegal campaign con-
tributions in the district.54 Instead, the
contributions were paid in Colorado,
California, and Florida. The only con-
tribution tied to North Carolina was
payment for a flight that originated in
Raleigh, which is in the Eastern District
of North Carolina, not the Middle
District where Edwards was indicted.55

The government claimed venue was
proper under various theories, includ-
ing characterizing the campaign
finance violations as continuing offens-
es that Edwards set in motion by calling
his aide in North Carolina and direct-

ing him to arrange the illegal contribu-
tions.56

At the close of the evidence,
Edwards made an oral motion for judg-
ment of acquittal. The court denied the
motion from the bench but noted that,
having gone back and reviewed the
briefing from the motion to dismiss
stage, “the closest questions in my mind
have to do with some of the venue
issues.”57 After the jury acquitted
Edwards on one count and hung on five
others, the court allowed defense coun-
sel to file papers in support of a
renewed Rule 29 motion and requested
that “the brief be directed primarily
towards the venue issues raised” by two
counts.58 The government never filed a
response and instead voluntarily dis-
missed the case with prejudice.59

The government’s proof of proper
venue was also a major issue in a closely
watched criminal antitrust case recently
tried in the Northern District of
California, United States v. AU
Optronics Corporation.60 There, the gov-
ernment indicted a foreign corpora-
tion, its U.S. subsidiary, and a number
of executives, all of whom were Taiwan
residents, for allegedly engaging in a
conspiracy to fix prices of TFT-LCD
panels61 in violation of the Sherman
Act. The conduct underlying the
charges was predominately foreign in
nature.62 At the close of all the evidence,
the defendants moved for acquittal on
various grounds, including that the
government had failed to meet its bur-
den of proof on venue. The court
inquired of the government whether it
was “at all worried about your venue
proof.”63 The government responded by
moving to supplement an exhibit for
reasons that had “something to do with
venue.”64 The court granted the motion
over the defendants’ objection and
allowed the government to augment the
record with a certification from a custo-
dian of records at Apple Computers, a
company that had purchased TFT-
LCDs, attesting to the authenticity of
certain business records. The certifica-
tion was sworn out in Cupertino, Calif.,
a city within the Northern District of
California, but the business records
made no reference to Cupertino or the
Northern District of California.65

Following the verdict, the two cor-
porations and the two senior executives
who were convicted — two individuals
were acquitted and the jury deadlocked
as to another — renewed their motions
for acquittal, vigorously arguing again
that the government had failed to satis-
fy its burden of proof on venue.66 The

government, in response, essentially
conceded that it had failed to offer
direct evidence that a co-conspirator
committed an overt act in furtherance
of the conspiracy in the Northern
District of California, arguing instead
that direct proof was not necessary
where circumstantial evidence support-
ed the inference that venue was proper
in the district where the indictment was
brought.67 The court denied the
motions, agreeing with the government
that direct proof was not necessary and
that there was sufficient evidence from
which the jury could have inferred that
venue was proper. Venue, however, is
likely to be an issue on appeal.68

In cases like Tolov, Edwards, and
AU Optronics, where there is slim or no
evidence of proper venue, getting a
clear instruction that focuses the jury
on the venue requirement, coupled
with a closing argument that points to a
lack of evidence satisfying venue, could
provide jurors with a path to consensus
for acquittal. Model instructions that
address venue, however, are not usually
tailored to the venue requirements of
specific offenses. Therefore, requests to
charge should be modified to fit the
particular venue requirements of the
offenses charged.

An additional note about venue —
the courts of appeals have held unani-
mously that the government must
prove venue only by a preponderance of
the evidence and not by proof beyond a
reasonable doubt.69 Defense attorneys
may nonetheless want to request a
higher burden on the ground that a
charge setting forth two standards on
the fundamental issue of the govern-
ment’s burden will confuse the jury. For
this reason, Sand’s Modern Federal Jury
Instructions proposes that the court use
the “beyond a reasonable doubt stan-
dard.”70 Moreover, the lower standard is
not in harmony with the Supreme
Court’s holding in Blakely v.
Washington that every issue “legally
essential to the punishment” be proven
beyond a reasonable doubt.71

Securities Fraud:
Reasonable Reliance 

A perplexing aspect of criminal
securities law is that courts have
imposed more stringent requirements
on a private plaintiff in a civil suit to
prove securities fraud than on the gov-
ernment to prove criminal liability.
This is so even though the same statute
— Section 10(b) of the Securities
Exchange Act of 193472 — governs
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criminal securities fraud actions and
private civil suits — and even though
courts typically interpret liability more
narrowly in the criminal context. 

Under Section 10(b) and Rule 10b-
5, which implements the statute, it is
unlawful (1) to make an untrue state-
ment of material fact or materially mis-
leading omission, (2) with scienter, (3)
in connection with the purchase or sale
of securities, while (4) knowingly using,
or causing the use of, any means or
instrumentalities of interstate com-
merce or the mails.73 In interpreting this
statute and rule in the civil context, the
Supreme Court has expressly required
private securities fraud plaintiffs to
prove the additional “essential element”
of actual reliance on the alleged mis-
statement or omission.74 According to
the Supreme Court, reliance is required
“because proof of reliance ensures that
there is a proper ‘connection between a
defendant’s misrepresentation and a
plaintiff ’s injury.’”75

To date, an express reliance
requirement has not been incorporated
broadly, if at all, into the elements the
government must prove to establish
criminal liability for securities fraud
(or in SEC enforcement actions). But
there is a basis for seeking an instruc-
tion on reliance. An unpublished
Second Circuit decision, United States
v. Schlisser, sets forth the rationale for a
reliance requirement in criminal
cases.76 As the Schlisser court explained,
the government should likely be
required to prove reliance as an ele-
ment of criminal securities fraud
because “[w]hile the securities fraud
statute speaks only in terms of ‘materi-
al[ity],’ the very same statutory lan-
guage has been interpreted in the civil
context to require actual reliance.”77

The Schlisser court did not decide
whether reliance was a required ele-
ment because, on the facts of the case,
the district court’s failure to so instruct
the jury did not rise to the level of plain
error, and the evidence of the victims’
actual reliance was overwhelming. The
court noted, however, that the govern-
ment had not offered a rationale for
why the statute should be interpreted
differently in the criminal context,
where, in fact, courts “typically inter-
pret liability more narrowly.”78

Even if the court refuses a request
to instruct the jury that reliance is an
element, counsel may still be able to
persuade the court to integrate the con-
cept into the charge and thereby put the
issue before the jury. For example, in a
securities fraud prosecution in the

Eastern District of New York, defense
counsel asked the court to instruct the
jury that reliance was a required ele-
ment of the securities fraud charges in
the case.79 The issue of reliance was crit-
ical because of the absence of evidence
that the alleged victims of the purport-
ed fraud — sophisticated hedge fund
investors — actually relied on any of
the alleged misstatements or omissions
upon which the government had based
its case.

The court declined to give the
requested instruction. But it did incor-
porate the concept of reliance into its
charge on materiality. The court
instructed the jury that “[i]t is also not
a defense that investors did not rely
upon material misrepresentations or
misleading omissions. Reliance by an
investor is not an element of the offense
of securities fraud as I have defined it
for you. You may, however, consider
reliance or lack of reliance in assessing
materiality.”80 In other words, the jurors
could ask themselves whether the
alleged misstatements or omissions
were material in light of the lack of evi-
dence that any alleged victim acted in
reliance thereon.

Both defendants were acquitted of
all charges in that case. The issue of
reliance therefore did not reach appel-
late review. Someday the issue will be
reached; therefore, where appropriate,
it should be addressed and preserved.

Tax Evasion: The Economic
Substance Doctrine

Over the last 10 years, the govern-
ment has stepped up its attack against
what it alleges to be abusive tax shel-
ters by bringing criminal tax evasion
charges — not against the taxpayers
who allegedly evaded their taxes — but
against the tax shelter promoters and
the accountants, lawyers, and bankers
involved in the transactions.81 In
recent cases, a chief battleground has
been the court’s instructions to the
jury as to whether the tax transaction
had “economic substance.” The “eco-
nomic substance” charge is critical
because to convict a defendant of tax
evasion, the government must estab-
lish that the taxpayer owed additional
taxes.82 One way the government can
do that is to show that the transaction
lacked “economic substance,” the effect
of which is that the taxpayer cannot
claim the tax benefits of the transac-
tion and therefore owes taxes. But the
contours of the economic substance
doctrine have been far from clear with

the courts applying a dizzying array of
tests that were subject to intense legal
debate. In March 2010, Congress
passed legislation codifying the eco-
nomic substance doctrine. That legis-
lation resolves certain issues for those
transactions to which it applies, but
leaves others unresolved.

Before codification, some courts
applied a “conjunctive test,” requiring
the taxpayer to show that the transac-
tion had an objective economic effect,
such as potential for profit or other
meaningful change in the taxpayer’s
position and that the taxpayer had a
subjective non-tax business purpose for
entering into the transaction. Other
courts applied a disjunctive test. For the
tax aspects of the transaction to be
respected, the taxpayer needed to show
only that the transaction presented an
objective economic benefit or a non-tax
business purpose. And still others used
a more fluid test treating the objective
and subjective components as factors to
be considered in the economic sub-
stance analysis.83

Codification appears to resolve the
conjunctive/disjunctive split, at least for
future cases. For a transaction to have
economic substance, the statute impos-
es a conjunctive test. A taxpayer must
show that “the transaction changes in a
meaningful way (apart from federal
income tax effects) the taxpayer’s eco-
nomic position,” and that “the taxpayer
has a substantial purpose (apart from
federal income tax effects) for entering
into such transaction.”84 In other words,
to obtain the tax benefits of a transac-
tion, a taxpayer must satisfy both the
objective and subjective prongs of the
doctrine. On the flip side, in a criminal
tax evasion action, it now appears that
the government may have to disprove
only one of the prongs to show that a
defendant acted “willfully” in violation
of the tax laws — that is, committed a
“voluntary, intentional violation of a
known legal duty.”85

Codification, however, leaves a
number of questions unanswered. The
statute does not define the term “trans-
action,” beyond stating that the “[t]erm
‘transaction’ includes a series of trans-
actions.”86 The definition of a “transac-
tion” in tax cases can be critical. For
example, if a narrow definition is used,
it may be more difficult to show that
the taxpayer had a substantial non-tax
purpose in entering the transaction.87

The statute, likewise, provides little
guidance on what would constitute a
“meaningful change” in a taxpayer’s
“economic position” or what would
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qualify as a “substantial purpose” apart
from tax effects for entering into the
transaction.

The statute also does not resolve
another key debate in recent tax evasion
cases: how to define a transaction’s
profit potential. Under the statute, one
way a taxpayer can show that a transac-
tion has economic substance is to meet
the “profit potential” test. That test is
met “if the present value of the reason-
ably expected pre-tax profit from the
transaction is substantial in relation to
the present value of the expected net
tax benefits that would be allowed if the
transaction were respected,” taking into
account “[f]ees and other transaction
expenses.”88 But the statute does not
define “pre-tax profit” or what it means
to be “reasonably expected.” Nor is it
clear what “substantial” means. Is it a
qualitative test, a quantitative one, or
both? The statute is likewise ambiguous
as to which fees and transaction
expenses are to be taken into account
when determining pre-tax profit. Does
the calculation include legal fees for a
tax opinion letter received in connec-
tion with the transactions? Those can
substantially and significantly affect the
profit potential.89

Codification has a way of resolving
some issues while opening up new ones.
The recent codification in the tax law
area is no exception. Jury instructions
in this area thus will continue to be
debated and contested.

Antitrust: Application 
Of the FTAIA

Over the last decade, the Antitrust
Division of the U.S. Department of
Justice has vigorously pursued and pros-
ecuted international cartels that have
allegedly violated the antitrust laws.
These cases, which often involve pre-
dominately foreign conduct, have raised
thorny issues about the application of
the Sherman Act to alleged criminal
conduct beyond the borders of the
United States. Many of these issues have
remained unresolved because these
criminal cases rarely go to trial. Since
2001, no corporate defendant and only a
few individuals have taken the govern-
ment to trial in an international criminal
cartel case.90 But recently, one interna-
tional corporation and several of its
executives challenged the government’s
global price-fixing allegations all the way
through trial. That case, United States v.
AU Optronics Corporation, discussed
above in the venue section, required the
parties and the court to confront directly

a number of novel issues concerning the
extraterritorial reach of the U.S.
antitrust laws in the criminal context. As
the court stated during the charge con-
ference, “We are in what appears to me
to be pretty uncharted waters here.”91

A key open issue was whether the
Foreign Trade Antitrust Improvements
Act (FTAIA),92 which excludes foreign
commerce from the reach of the
Sherman Act, applied to the criminal
conduct charged and whose decision
was it to make — the judge’s or the
jury’s? If it was the jury’s decision, then
how should it be instructed with respect
to the Act’s requirements? Congress
passed the FTAIA in 1982 in an effort to
limit the application of U.S. antitrust
laws to foreign anticompetitive conduct
when that conduct causes no injury to
U.S. consumers.93 Although the statute’s
language is “convoluted” and “inelegant-
ly phrased,”94 the FTAIA, in essence, pro-
vides that the Sherman Act does not
apply to foreign commerce unless the
alleged anticompetitive conduct (1)
involves “import trade or commerce” or
(2) has “a direct, substantial, and reason-
ably foreseeable effect” on U.S. domestic,
import, or export commerce that gives
rise to a claim under U.S. antitrust laws.95

This first exception is known as the
“import trade or commerce” exception
and the second as the “domestic injury”
or “direct effects” exception.96

The defendants in AU Optronics
moved to dismiss the indictment, argu-
ing that it failed to allege that defen-
dants’ actions fell within either of the
two exceptions to the FTAIA — the
“import trade or commerce” or the
“domestic injury” exception. They con-
tended that the FTAIA serves as a sub-
stantive limitation on the Sherman Act;
these facts thus were essential elements
of a Sherman Act claim involving for-
eign commerce and the government was
required to plead and ultimately prove
them beyond a reasonable doubt. The
government maintained that the FTAIA
addresses only subject matter jurisdic-
tion, not the merits or elements of the
Sherman Act. Therefore, it was not
required to plead or prove either fact,
and it was for the court, not the jury, to
decide where the conduct alleged fell
within the Sherman Act. But in deciding
the motion, the court did not resolve the
substantive versus jurisdictional issue. It
concluded that even if the FTAIA
applied in a criminal antitrust case, the
indictment’s allegations were sufficient
to satisfy the statute’s exception for
“import trade or import commerce.”97

Several months later, however, in

the parallel TFT-LCD civil antitrust
action — assigned to the same judge —
the court expressly held that the FTAIA
was a substantive, not a jurisdictional,
limitation on the Sherman Act.98 The
court rejected Ninth Circuit precedent
to the contrary, ruling that the Supreme
Court’s decision in Arbaugh v. Y&H
Corporation compelled the conclusion
that the FTAIA imposed a substantive
merits limitation rather than a jurisdic-
tional bar.99 In Arbaugh, the Supreme
Court held that a statute is jurisdictional
only if the legislature clearly says so.100

Between the court’s motion to dismiss
ruling in AU Optronics and its ruling in
the civil suit, the Third Circuit in Animal
Sci. Prods. v. China Minmetals Corp.,
another global antitrust case, had come
to the same conclusion.101 The Seventh
Circuit in Minn-Chem Inc. v. Agrium Inc.
also strongly suggested that its previous
ruling that the FTAIA imposed a juris-
dictional bar would not survive Arbaugh
and the Supreme Court’s decision in
Morrison v. National Australian Bank
Ltd., concluding that Section 10(b) of
the Exchange Act does not apply
extraterritorially.102

Based on these decisions, the defen-
dants in AU Optronics convinced the
court to instruct the jury that the two
exceptions to the FTAIA were elements
of the offense and that the government
was required to prove them beyond a
reasonable doubt.103 The court also
agreed to define somewhat narrowly the
conduct required to satisfy the “import
trade or commerce” exception.
Defendants argued that for the govern-
ment to satisfy its burden of proving that
defendants’ conduct involved “import
trade or commerce,” it was required to
establish beyond a reasonable doubt that
defendants’ conduct was “directed” or
“targeted” at the U.S. import market.104

The government contested this defini-
tion, claiming that there was “no target-
ing requirement in the statute”; all the
jury was required to find was an agree-
ment to fix the price of products that
eventually were sold in the United States
or delivered to the United States.105 Over
the government’s objection, the court
instructed the jury that the “import
trade or commerce” exception required
the government to prove that the defen-
dants engaged in “fixing the price of
TFT-LCD panels targeted by the partici-
pants to be sold in the United States or
for delivery to the United States.”106

It remains to be seen whether other
courts will agree that the FTAIA imposes
substantive, as opposed to jurisdictional,
limitations on antitrust actions involv-
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ing foreign commerce. The Supreme
Court’s decision in Morrison and the
Seventh Circuit’s en banc decision in
Minn-Chem holding that the FTAIA
spells out an element of an antitrust
claim suggest that they will.107

Interpreting the FTAIA as imposing a
substantive limitation on antitrust
actions will make it more difficult for
civil antitrust defendants to dismiss
claims at the outset of an action, but it is
likely to be helpful for criminal antitrust
defendants because it requires the gov-
ernment to prove the two exceptions to
the FTAIA beyond a reasonable doubt. 

It is also unclear how other courts
will construe the conduct necessary to
satisfy the “import trade or commerce”
exception. In Minn-Chem, the original
panel agreed that the relevant inquiry is
whether the defendants’ alleged anticom-
petitive conduct is “directed” at an import
market or “target[s] [U.S.] import goods
or services.”108 It is not enough merely for
defendants to be engaged in the U.S. mar-
ket. But in its en banc decision, the
Seventh Circuit appears to have broad-
ened the definition of “import and trade
commerce,” stating that “transactions in
which a good or service is being sent
directly into the United States with no
intermediate stops” fall within the U.S.
antitrust laws.109

Another open issue is how “direct”
the effects on U.S. commerce must be to
satisfy the domestic injury or direct
effects exception to the FTAIA. The
defendants in AU Optronics requested
that the court instruct the jury that a
“direct” effect is one that “follows as an
immediate consequence of the defen-
dant’s activity.”110 The government
agreed that a direct effect must “follow as
an immediate consequence” of the con-
duct. But based on the facts of the case
— the incorporation of price-fixed pan-
els into finished products sold in or for
delivery to the United States — the gov-
ernment argued that there was no need
to instruct the jury on the meaning of
“direct,” and the court did not provide a
definition.111 In Minn-Chem, however,
the government took the position that
the term “direct” as used in the FTAIA
should be interpreted more broadly to
mean “reasonably proximate” so as to
cover a wider range of conduct.112

Although the original panel held that an
effect is “direct” if “it follows as an
immediate consequence of the defen-
dant’s activity,”113 the Seventh Circuit en
banc agreed with the government,
adopting its definition that “direct”
means only “a reasonably proximate
causal nexus” between the alleged for-

eign anti-competitive conduct and the
effect on U.S. commerce.114 This holding
has the potential to expand significantly
the “domestic injury” or “direct effects”
exception to the FTAIA. It also creates a
circuit split with the Ninth Circuit,
which has held that an effect was direct
only if it was an “immediate” conse-
quence of a defendant’s anticompetitive
conduct.115

Ultimately, the Supreme Court may
need to resolve these issues. But until it
does, this evolving area of law demands
careful attention — both at the motion
phase and when drafting jury instructions. 

Conclusion
Model or standard jury instruc-

tions often do not capture the nuances
of every case or keep pace with evolving
case law. They can — and should — be
revisited. Unsettled areas of the law
provide significant opportunities for
the defense. Because the right charge
can help win a case, taking advantage of
these opportunities is crucial. It truly
may make the difference between con-
viction and acquittal.

Melissa S. Dassori of Brune &
Richard LLP contributed to the research
and writing of this article.
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