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Supreme Court Nominee Appears to Agree with Us
About the SEC’'s Administrative Court
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We have long been publicly critical of the procedures in the SEC's administrative courts, which offer
significantly fewer due process protections than afforded defendants in Article Il courts. Most notably,
there is no jury and the judge is employed by the SEC. (We say this even though we achieved one of the
few defense victories ever obtained in that forum.)

D.C. Circuit Judge Kavanaugh, who has recently been nominated for the Supreme Court, last year
dissented in a case called SEC v. Lorenzo. In so doing, he noted: “Administrative adjudication of
individual disputes is usually accompanied by deferential review from the Article Ill judiciary. That
agency-centric process is in some tension with Article Il of the Constitution, the Due Process Clause of
the Fifth Amendment, and the Seventh Amendment right to a jury trial in civil cases.”

Copyright © 2025 Brune Law P.C. All Rights Reserved.


https://www.cadc.uscourts.gov/internet/opinions.nsf/CF76DB11BF3CA5B0852581AA004EBFFB/$file/15-1202-1695572.pdf
https://www.brunelaw.com/news/2017-09-27-The-Firm-Prevails-in-High-Profile-Case-Against-the-SEC
https://www.brunelaw.com/publications/2018-01-29-lucia-will-not-address-essential-problem-with-sec-court
https://www.brunelaw.com/publications/2015-11-01-comment-on-proposed-amendments-to-secs-rules-of-practice

